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It.-- "

at the time this suit was begun. It plaintiffs. Although his flume waslight of reason as applied to the or-

dinary rules of practice, and give due
weight to the later section. Appar- -

appears that the plaintiffs' had not
materially increased their opprop.ia- -

ion in ...irty-iure-- .; . eir .:, ,.;n.j
Theodore winters admitted upon the
stand that during the last ten or fif- -

teen yea s he had been using twice i.s
much water from Ophir Creek in ad
dition to that from o'.her streams, is

used during the first ten years that
cultivated bis lands. As he claims answering gTH resisting the rights t.t

and uses more thnn the plaintiffs, we plaintiffs. The decree does not pr
conclude that this large increase in vnt him from taking any water .i

his diversion of the waters of the the creek in excess of the amount
streams since the completion of their awarded to plaintiffs. Nor does it in
oppropriation which has remainel ny way interefere with the water

may account for the short- - j 'onging to him coming from other

IN THE SUPREME COURT OF THE
STATE OF NEVADA.

Ebenezer Twaddle and Ebenezer
Twaddle as Special Admr., of the
Estate of Alexander Twaddle, de-

ceased,
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Theodore Winters, A. C. Winters, L.

W. Winters and Samuel Longa
baugh,,

Defendants and Appellants
From 2d Judicial District Court, Wasii- -

oe County.
Messrs. Cheney and Massey, attorneys

for Plaintiffs.
Alfred Chartz, attorney for Defend-

ants.
DECISION .

The respondents have moved to dis-

miss the appeal from the judgment
because it was not taken within one
year, and to dismiss the appeal from
the order of the district court denying
appellants motion for a new trial, also

strike from the records the state-
ment on motion for a new trial, upon
the ground that the statement was
not filed within the time prescribed
by law. The appeal from the judg

having it flow by lands of riparUa '

owners to finally waste by sinking an
evaporating in the desert. The CaiW
fornia decisions cited for appellants

no longer be considered goocl
even in the state in which the
rendered.

In the recent case of Kansas v. Colo,
before the Supreme Court of th3

Lnittd States, Congressman Neeiiharo
testified that irrigation had double 1

trebled the value of property iu
Fresno and King ct'.iawc?, Califor-
nia,, that they nad to depart from tho
doctrine of riparian rights and unde

doctrine it would be difhcult d
make any future development; that
there has been a departure Irom th3
principles laid down in L,ux v. Haggin,
because at that time the value of
water was not realized, that the deci-soi- n

has been practically reversed hy
same court on subsequent occa-

sions, and that the doctrine of prio
appropriation ond tne application Ol
water to a beneficial use is in effeci

force now in that State.
We must decline to award the

the waters of the stream ai
riparian proprietors and patentees of

land along its banks prior to

The case will be remanded for
new trial unless tuere is filed on tne

cf the plaitntfts within thir'y
days from the filing hereof, a written
consent that the judgment be modi-
fied by limiting the use of the 184 in-

ches, or 3 34-5- 0 cubic feet vr po-r- .t

water awarded to the plan-in.-;- to
such times as may be necoesar;' ir

irrigation of their crops or land"?
for oiher beneficial purposes, be-

tween April 15 and October 15 ot
ach year, and by allowing plaintiff

the remainder of the time tho Ji

age and dispute.
By consent of the parties in on--

court the district judge, accompanied
a civil engineer who had testified
a witness for the defendants, view-

ed the premises and made measure-
ments. At the point of least carry-
ing capacity of the upper Twadd'e
ditch, which is the old square flume
near the BoTers' Mansion and grave,

measured the flow at IS 4 inches
and the water lacked more than two
inches of reaching the top. A sur-

veyor had testified for the plaintiifs
that its capacity was 182 inches at
this point, and tbat the cporcity of
100 feet of old flume remaining ut
nearer the head of the ditch whinh
had been impaired by age and aban-
doned, and supnlnn'ed by a "v V
f!ume built above the ol one bv the
plaintiffs in 190 was 150 inches. At
th's point the judsro ft urd tbp.t 1c!
inches of wtr whVh he had mon-ure- d

below f''Or.t fil'ed the
flume, and he etimatd th-i- t the oil
fume wou'd earrv from 200 to rort in-

ches. From his examination of the
nvemises and the chracfc- - (if the soil
the court as of the opinion th.t'th--
plaintiffs reouied, and were entitled
to. at lo"t the nmo'int of water t'-c- v

had "owing In the Fun1" at the tlm..- -

ho m"e the ri'i 1 he I

oreerf them n prior risrht o 14 miners
inches nwn'ne "lidor a f'-u'- n h
nress'iro or 3 34-r- 0 cubic feet per sec-
ond from js ori' 1r?h o vv-- , i"-t-

o?rh yeir, and 20 inches or 2-- cf c"
cubic foe t Pr econd for domestic
l:r n.nd wat-in- sr stock "t Othe"
nr-es-

. it is c!.iimrrt m imrx a. -

towed is not wan-ante- d by the ev
dence bciu?e mor thrtn he enwri-t- v

of the imner Twaddle ditch
shown by the testtmonv mentioned
fixirsr it at l'1 inches at h point
above the mansion, and at 150 inches
a'ons: th" loo feet of old flume,
through which the water flowed prior
to 19f0.

ft is not necessary to determine
whether th court on its own examin-
ation nnd measurement may allow
a ounntitv bvond the range of the
evidence, nrr whether the surveyor
coutd actuativ estimate the enaeitv

ment is dismissed because not tahon
until March, 1905,. more than one
year after its rendition on June 23,
1903. On that day Judge Curler cf
the Second Judicial District court
who had tried the case at Reno and
rendered the decree, made in open
court and had entered in the minutes
an order "that all business and all
rases and proceedings that have not
been completed or in the process of

completion, and all new business that
may be brought before the court dur-

ing the absence of the presiding judge,
be referred to Judge M. A. Murphy
of the first judicial district court of
the State of Nevada, and that he be
requested to try, determine and dis-

pose of all cases and bu iness now
before th? court in the absence of the
judge of this district."

Pursuant to this request Judge Mn-ph- y

occupied the bench in Reno until
July 31, 1903, when a recess was tak-

en until a further order of the court.
There was no other session until
Judge Curler's return on August 17th.
On July 17th, Judge Murphy, in onn
court in Reno, made an order allow-

ing plaintiff until August 15th in
which to file objection to findings,
and prepare additional findings.. On

August 3d Judge Murphy at Carson
City, and within his own first judi-- i

cial district, by an ex parte ord
without affidavit of Judge Cur-

ler's absence or inability, granted Lie
defendants until September 15. 1903.
within which to prepare, file and
serve their notice and statement on
motion for a new trial. Later exten-
sions were made by Judge Curler, but
whether they are effectual depends
upon this order, which respondents
claim Judge Murphy was unauthorized
to make under Section 197 of the
Practice Act which provides in regard
to notices and statements on motions
for new trial that "the several periods
of time limited may be enlarged by
the written agreement of the parties,
or upon good cause shown, by the
court, or the judge before whom the
case is tried," and under district court
rule XLIII which directs that "no
judge, except tlie judge having charge
of the cause or proceeding shall grant
further time to plead, move, or do any
act or thing required to be done in
any cause or proceeding, unless it be
shown by affidavit that such judge is
absent from the oiate, or from soma
other cause is unable to act."

Rule XLI provides: "When any
district judge shall have entered upon
the trial or hearing of any cause or
proceeding, demurrer or motion, or

of 100 fo 0f old flume itWthf aile-knowm- gFlume," are not within the
the volume and veinoi v o

pleadings wu.ch con- -

the wa-r- tbat entered it. nor heth- - -
am reference to the exclusive use

erected many years ago Longabaugn
"tid not show any prior appropriationand the decree properly enjoins him
from inter! ereing with that part of maythe water of Ophir Crrek awa-d- d tc, law
the plaintiff, because he ran the r worn
water in his flume past their ditcli
and into one owned by "Winters, an 1 rado
joined with the other defendants

and

that

juices, mis he may turn inro
Ophir Creek and taf- c- out lower down
provided he does not diminish in-
flow to which plaintiffs are entitledOn May 30, 1877, John 'i waddle, thefather and predecessor in interest o thethe plaintiffs, conveyed to M. C. Lake
"one-thir- d of that certain water ditchand flume known as the Twaddie
ditch, leading from what is non-know- n

inas the Ophir i,reek to the landof said Twaddle, southerly rrom sailcreek through the lauds or C F
Wcoten and M. C. Lake, with the
privilege of running water througa

tiie
said flume and ditch to what is known
as the Rowers Mansion or grounds,the expense of maintaining said
ditch and flume to be paid by each m part
proportion to their interests in sums.-- '

It will be noted that this lang-.iug-

does not purport to gntnt any water,
but. rather the right to convey water otand that it amounts to a sale of a
third interest in the ditch with .it theleast the privilege to iliat extent of or
running in it water which La':e h;!.
or' might appropriate. Later, the de-
fendant Theodore Winters. acquire ; forthe Bowers Mansion and irroumis
through conveyances which did not
inntion any interest in this ditch, it
does not appear that Lake or tho
gi enters ever made any use of th?
ditch or ever contribu ed towards irs
repair.

' Alexander Twaddle stated on :"

j stand that he did not claim all thi-- i
ditch and Jiat the plaintiffs owned
two thirds of it. Whether under this

Idetd the one-thir- d interest in the
iditch became appurtenant to iho
t lt, ,,,. aL.y,on novo- - ik.-,- i

for its irrigation, and later passe
with the land without being mention-
ed, and whether alter tne lapse ol
twenty-fiv- e years without any use or
contribution towards its repair th'.1

grantee of Lake has a third intere.s'
as a in the ditch and that
part of the flume which has not bet.:
superceeded by the new one built by
plainliffs, are questions which we
need not determine, for they, and that
part of the judgment of the court
which gives the plaintiffs the "exclu- -

of or a third or any interest in the
ditch.

Under the assertion in the com-

plaint of the apropriation of water
"by means of certutn aims, ditchei
and a flume" the court properly de-

creed to plaintiffs the right to use the
water through either or both the
ditches running to their lands. Tney
would have that right in the upper
ditch if their interest in it. is only
an undivided two-third- as the cou i
has given them jointly with the de
fendants in the lower ancn, oui
o.v,tir tUa irrantee of Lake owns
and can assert a right to an undivi-

ded one-thir- d interest, is a question
as foreign as tne ownership of the
mansion, and one which ought not
to be determined by the judgment in

the absence of any issue or allegation
concerning it. The defenoants spe-i-fica- lly

excepted to finding numoer

twelve in this regard.
Patents for defendants' lands lying

nintxr the. banks of Ophir Creek were
issued to their grantors before the

. .f Aot of Coneress oi

July 26, 1866 anu it is asseiLtu
for this- - reason a vesiea
Law riparian right to the now oi mu
waters of Opnir Creek accrued of
which they could not be deprived oy

that Act If this were Lrue defendants
might as well be considered unaei
the circumstances snown u ui
that right by acquiescence in me u

tinued diversion of the water by piam- -

nfr fni-- a neriod many times iuu- -

than that provided by the statute of

limitations, but in tms comeuu
coi i in error. We do not wish

to consider seriously or at lenstn
an argument by which it is wusui

reasoned de-

cisions
wellhave us over-rul- e

of long standing in this and

other arid states, and in the Supreme
Court of the United States, such as

Reno SamplmTones v. Adams,
and Broder v.

Works v. Stevenson
w--r Co . declaring that this statute

ther the voluntary recognition
right to water con

of a pre-existi-

stituting a valid ciavm u,
of aestablishmentued use, than the

. As time passes it becomes
lit . i 1. , . i i xr

more and more apparent nidi
of ownersuip of water uy

for beneficial purpose is

essential under otir climatic con
welfare and thatto the general

regarding the ftm-o- f

the Common Law
be unobjec Uocstreams which may

localities as the Brit is
able in such
Isles and the coast of Oregon, Wash-

ington and northern California where
rains are frequent and togs ana
i!,ien with mist from the acean pre
vnii nnrl moisten the soil, is unsuit

, . ! W"

able under our sunny skios w -
lands are so ana mat unsu
required for the production of the
crops necessary for the support and

prosperity of the people. Irrigation
is the life of our important and in-

creasing agricultural interests which
would be strangled by the enforce-
ment of the riparian principle.

ANNUAL STATEMENT

Of the Liverpool and London and
Globe Insurance Co., of Liverpoo',
England for tne year ending Dec.
31, 1905.

Capital paid up in U. S.
Assets 12,23-.,94- 2S
Liabilities exclusive of capi

tal and net surplus 6,972, f,r,s 49
INcome

Premiums 0,804.856 63
Other sources 46L.602 88
Total income .1906 7,266,459 51

Expenditures
Losses -- .519,143 50
Dividends, none in the U. S.
Other expenditures . . 2.277,920 CG

Fire Business 1905
Risks written 998,74,932 00
Premiums thereon 10,955,269 33
Losses' incurred 3,455,760 33

Nevada Business
Risks written 553,985 00
Premiums received 18,085 35
Losses paid 3.255 v 0
Losses incurred 8,255 00 toGEO H. MOORE, Sec.

o-- o

ANNUAL STATEMENT

Of the Western Assurance Company
of Toronto, Canada.

Assets 52,456,786 3"?

Liabilities, exclusive of capi-
tal and net surplus 1.707.194 vo

Income
Premiums .458,837 4lJ

Other sources 71,450
Total income 1905 2,530,307

Expenditures
Losses 1.543.464 07
Other expenditures 846.145 02
Total expenditures l.05 J,389,609 09

Business 1905
Risks Written 3.404,284 95
Losses incurred 1,141,438 oi"

Nevada Business
Risks written 79.649 00
Premiums received 2,2S'l 9d
Losses paid 835 50
Losses Incurred 1.335 50

C. C. r'OslER Secty.
yS4 .

ANNUAL STATEMENT

Cf the National Surety Co of N;v
York, N. Y.

Wm. B. Boyce, President
Samuel H. Shriver. Secty.

Capital deposited $ .500.000 (ij
Assets 2,216.713 8S

Income
Liabilities, exclusive of capi-1.276.5-

iai ana net surplus. .

Premiums 1 911 ,, ;

Other Sources . 137.531
Total income 1903 1.348.562 66

Expenditures
Paid policy holders 452.62S '

Other expenditures 612.402 62
Total expenditures 1,065,030 64

Business 1905
Risks written 424.727.9i'0 01
Premiums thereon 1.438.270 45;
Losses incurred 660,384 10

Nevada Business
Amt. of risks written.. 31,500 00
Premiums received 159 30
Amt of said policies.. 32,130 0

GILBERT CONGDIN. asst. se"y
j

c-- o

ANNUAL STATEMENT

Of the Mutual Life Insurance Com- -

pany cf New York
ABSfls .$470,861.(165 '.)0
Liabilities .'. . 470,861 jl 65 90
Income for 1905 . . 85.064.992 85

Disbursements 19C5
Paid policy holders... 33.643,185 17
Paid on all other accounts..

15,329.781 80
Adjustment of Real Estate valua-

tions June 20 5,000,000 00
Total disbursements 53.972,967 27

Nevada Business
Xumber of risks written 5?
Amount of risks written and

Paid for 114.805 00
Premiums received 71.020
Losses and claims paid.. 19.486 13
Losses and claims incurred 32.486 1.;
Policies in force Dec. 31, 1905 830
Amt of same 1,783,880 00

W. J. EASTOX, Secty.
o--o

OFFICIAL COUNT OF STATE
FUND'S,

STATE OF NEVADA.
County of Ormsby, s. s.
John Sparks and V. G. Doug

lass being first duly sworn
j

say they are members of the
Board of Examiners of the State of
Nev., than on the 27th day of Feb G

they, (after having ascertained frota
the books of the SHate Controller the
amount of money that should be in
the Treasury) made an offcial exami-
nation and count of the money and
vouchers for money In tho State Tre-
asury of Nevada and found the samo
correct as follows:

Coin 257,242 0

Paid coin vouchers not re-
turned to Controller 40,911 76

Total 298.154 Z

State School Fund Securities,
Irredeemable Nevada State

School ban' 380,000 00
Mass. State 3 r cent

bonds 537,000 on
Nevada State Bonds 6,100 00
Mass. State 'Vz per cent

bonds 313,000 00
United States Bonds 215.000 00

Total 1,996.854 66

W. G. Douglass
John Sparks

Subscribed and sworn before r this
27th day of Feb., A. D. 19Hc.

J. Doane,
Notary Public, Ormsvy County, Nev.

Custom suits and overcoats will he
sold at reduced prices and reason-
able time given for payment.

No advantage in waiting put n

your order and receive your goods
before Christmas.

CHAUNCEY LATTA.

ently the object of this legislation was j t

to prevent the granting of extensions
and the meddling of judges in cas's
which they had not tried or which
were not properly under their control,
and yet in the case of the absence or
inability of the judge who tried the he
action, to grant relief, or allow ex-

tensions
he

to be made to deserving liti-

gants.
The argument advanced concedes

that if Judge Murphy had gone to
Reno and entered' the order in open
court it would have been good, but un-

der this contention if he had stepped
through the door into the chambers
and made it, it would have been void.
Orders extending the time for filings by
are business usually, or properly as
transacted in chambers ana under
Section '573 can and ought to be
made as effectually in any part of the
State by the judge having the case in
charge, as if made by him in cham-
bers or court. Judge Murphy he
was merely acting for Judge Curler
during his vacation, but by analogy
the construction claimed, if adopted,
would, in every case where a district
judge dies, resigns or is succeeded,
invalidate the orders extending time
under section 197 made out of court
by his sucessor in office, although
they are cf that character ordinarily
granted in chaniuers. This would
mean a distinction and two rules for
filing orders of the same kind,
and that the judge who had tried the
cause as Judge Curler had done in
this instance, could make the order in
chambers, while his successor could
so make it only in the cases tried by
him, and would have to be in court
to make these simple orders extend-
ing time in actions which had been
previously tried by another judge.

Appellants desired and were entic-
ed to the time granted for the pur
pose of enabling them to secure from
the court rep'-rte- who bad left the
State, a transcript of the testimony
given on the trial, which would ena-

ble them to properly prepare the state-me- n

:.

Under Section 2573 Judge Curler
could have made an order granting
them the extension at any place in
the State, and as during his absence
Judge Murphy was requested by the
Court minutes to attend to all busi-
ness for him. we conclude that he was
empowered to make the order at Car
son City as he did. and as Judge Cu--l- er

could have done, and that it wa;
not necessary for him to make the trip
to Reno and undergo the formality ot
opening court to enter ex parte orders
simply extending time, such as are
usually made out of court.

The motion to dismiss the appeal
from the order overruling the motion
for a new trial and to strike out the
statement is denied.

ON THE ME. .ITS
This action was brought by Alexan-

der Twaddle in his life time and bv
Ebenezer Twaddle, as for
450 miners inches running under a six
inch pressure of the waters of Ophir
Creek, alleged to have been approp-
riated by their grantors in the year
1856 "by means of dams, ditches anl
a flume" for the irrigation of their
ranch containing 203.92 acres n
Washoe county. The answer denies
the allegation of the complaint sees
up the ownership by the defon-'ant- ".

Winters, of a tract of land obut on?
mile wide and two miles long, and al-

leges appropia-o- ns by them or their
grantors aggregating 600 inches flow-

ing under a four inch pressure, by the
year 1867, which are stated to be prior
to any diversion of the water by the
plaintiffs, and asserts a claim for

Longabaugh, to 180 inches
for fluming wood, lumber and ice fro'"

quartz mms ana me rise ami uecnu
of towns by the banks of the stream.
the waters cf which are here in litiga
tion. One witness testified that the
Hawkins ditch, now known as the up-

per Twaddle ditch, was completes in
1857, and that he turned the wat-r-- r

into it that year. Others stated th it
water was running in the ditch and
flume about that time, and that these
were aparently in the same place and
of about the same capacity as it
present.

On behalf of the defendant other
witnesses testified that they were
over the ground and saw no ditch
and that none existed there during
those earlier years. It is unnecessary
for us to detail the conflicting portions
of the evidence. These were careful-fuil- y

considered by the district court.
aud ior the reasons stated in its deci
sion, enforced by statements in de?ls
made many years before any controv-
ersy arose, the finding that this ditch
was constructed and u prior approp-
riation of water made through it m
1857 finds ample support. At first on
the Twaddle ranch land was plowed
for only a garden and a small piece c f
grain and but little hay was cut. A
reasonable time was allowed in whi :h
to extend and complete the use of tn-- i

water that would flow through h?
ditch and the quantity of land irri-

gated was increased. The lowei
Twaddle ditch was constructed from
Ophir Creek at some time prior to
1869 and runs to and irrigates the
eastern portion ot the plaint ifts- - ranch
It is shown that since that year at
least their lands have been in practi-
cally( tne same state of cultivation
and irrigation that they were in at the
time of the commencement of thl-- s

action, and that during that peiiod
plaintiffs' used all the water they
needed from Ophir Creek without in -

terruptio, rxcept in ig7. 1891 and

inches awarded to them,, when nec3S-sar- y

for tneir household, domestic and.
stock purposes, and by striking from

decree the words:
it is f:trhcr adjudged a a-- i

decreed that said plaintiffs have tho
exclusive right, to use and the exclus-
ive use of said Upper Twaddle l)5teli
and Flume at ail seasons of the year.

If such consent is so filed the dis-

trict, court will modify the judgment
accordingly and as so monined tha
judgment and decree will stand affirm-

ed.
Talbot. J.

We concur:
Fitzgerald, C. J.
Ncrcn - - J

Quarterly Report.
Ormsby County, Nevada.

Receipts.
Filed Feb. 1. 1906.
Balane in County Treasury at

end of last quarter 540023 3r'fc

County licenses 701 03

Gaming licenses 1057 50

Liquor licenses 310 29

Fee of Co. officers 531 4

Rent of county bldg 250 oq

Poll taxes 620 4

1st. Instalment taxes 14924 21y
Special school tax 1710 90'f
Slot machine license 282 01

Cigarette license 42 31

Semi-Annu- Set. State Treas 531 78

Delinquent taxes 23 80TV

Sale cf horse 10 01

Sale of pump 13 00

Keep of W. Bowen 45 00

Total 61,077 SStf
Disbursements.

State fund 66921 82'fc

General fund 2732 32

Salary fund 2390 00

Agl Assn. Bond Fund. Series
A, $100.00 250 00

Agl. Assn. Bond Fund. Series
B $100.00 400 01

Co. School Fund. Dist. 1 388 55

Co. School fund, Dist. 2 151 21

Co. School fund Dist. 3 30 70

Co School Fund Dist. 4 24 00

State School fund, Dist. 1..2605 01
St-'t- e school fund, Dist 2... 160 o

State School fund, dist.3 ...12-- nO

State School fund, Dist 4 ...163 01

Special building 5S50 00

School library, No. 2 86 Of

Total 21,968 59

Re p'tulation.
Cash in Treasury October 1905

40023 364i
Receipts from Oct. 1st to Dec

30, 1905 21054 0HS
Disbursements trom Oct. 1st

to Dec 30. 1903 21968 59!,i

Balonce cash in County Treas.

January 1, 1906 S9108 77

H. DIETERICII,
County Auditor;

Recapitulation
State fund 103 86

General fund 6017 03'k
Salary fund 2725 78

Co. School fund 3248 71

Co. Schood Dist. 1, fund. .7638 22l4
Co. School Dist. 2. fund 139 64

Co. School Dist. 3. fund 190 -- 6',i;

Co. School Dist. 3, fund 425 ;5
State School Dist. 1, fund... 1008 04

State School Dist. 2, fund 77 51

State School Dist. 2. fund... 371 3

State School Dist. 3, fund... 371 3

State School Dist 4, fund 19 2

Agl. Assn. Fund A 680 R2;v

Agl. Assn Fund, B 86 80
j Ag, Assn Fund Special 1918 9

Co. School Dist. fund - special
13733 '3,

Co. School Dist. fund 1, library
108 4 ,

Co School Dist. fund 3 library
R 5

C. School Dist fund 4 library

made any ruling, order or decision j large tracts of timber lands owned by
therein, no other judge shall do any t him, and for domestic use and irri-ac-t

or thing in or about said cause, j gating garden on forty acres at Ophir.
proceeding, demurrer or motion, un- - Witnesses appeared to sustain, and
less upon written request of the judge others to dispute plaintiffs' right as
who shall have first entered upon the j initiated a half century ago. and the
trial or hearing of said cause, proceed- - . same is true regarding the claims of
ing demurrer or motion." these defendants. The record affords

Section 2573 of the Compiled laws, a glimpse of pioneer history at a per-passe- d

after section 197 of the Prac- - iod previous to v adirlp'on of tpi-- ,
tice Act as quoted, enacts: "The dis-- ; State into the Union, and portrays
trict judges of the State of Nevada the building and decay of saw and

er the variation of one part in rouet
one o' the difference ftwp"i i!'

in his rceis'femert 3no thnt of
14 by the iudsre should be disregard-
ed as too trifiinsr to be mat ""in' wl
as a "slight discrepancy to be cTpecel.
for f"e ""Itrrnen foi-- ?noh-,- s

which defendants' claim should be de-

ducted because in excess of the cap-
acity of tha 'inner ditch jn'' flnrv.n
fore the oontr'Tt'-ir- t of the ' itno
?n IPOrt pMp'-te- bv tha Ending of
the court, that .ne plaintiffs and
their grantors jpd for mo" thin
thirty-on- e years before the couimence--

ment of this suit used a tvrt'rm of
the water through the lower r"il-di- e

ditch. It is ured that 184 inches
is more thn required for the irriga-
tion of nlaintiffs' r?nch and that this
id pspeciallv so beorpise a few of th'r
170.45 ores of cultivated land lies
above the upner ditch from Onh!r
Creek and a small portion is naturaMv
swampv. The ouantity of water al-

lowed bv the decree seems very lib
eral, both for irrigation and for do-

mestic use and watering stock. En-

gineers and others testified that one
half and three fifths of an inch of
water per acre wjis sufficient, while
for the plaintiffs, farmers from the
vicinity varied in their estimates of
the amount necessary from oje and
one half to three and one half inches
per acre.

The evidence indicated that the
plaintiffs had used as much water as
that awarded to them and more, and
had uniformly produced good crops
Much of their land is sandy with con-
siderable slope. After examining th?
soil and viewing the quantity of water
as it ran on the premises. th co"rt
agreed with the testimony of the
plaintiffs that that amount was nec-

essary and adopted a mean between,
the highest and lowest estimate?.
The quautitv of water requisite var-
ies greatly with the soil, seasons,
crops, and conditions, and we cannot
sav that the allowance is excessive.

Alexander Twaddle testified thnt
there were times during the summer,
evidently short periods after the land
naa neen irrigatea. wnen it was not.
ncesnrv to r.s a much as thr in
per ctitch full of water. On such o"- -

crsions and whenever it is not neel-
ed by the pb.intiffs it should be turn-
ed to the defendants, if they have
any bencfci-- 1 use for it. and not ner-mitte- d

to waste. Tt may be imnliel
by the law, but it is better to have
Screes specify, and especially so in
this case, in view of the testimony
stated and of the perpetual injunction,
that the award of water is limited t
a beneficial use at such times as it
is needed. Ootelli v. Carrtelli Tho
point and purpose of diversion m:'-b- e

changed if such change does nor
interefere with the prk r rights.Undr the testimony of Alexander
Twaddle thnt the irrigating season
closes about the first of October, anl
that sometimes he used water a Mttie
later, we think probably the door.o
should limit plaintiffs right for ir-
rigating purposes to October 15tnThis may allow defendant LonzV
bausrh to flume wood a month onrlier
at this season when the water is low.
and allow Winters more for watering
stock without material injury to th.

shall possess equal coextensive and
concurrent jurisdiction and power.
They shall each have power to hold
court in any county of the State.
They shall each exercise and perform
the powers, duties and functions of
the court, and of Judges thereof, and
of Judges at Chambers. Each judge
shall have power to transact business
which may be done in chambers at
any point within the State. All of
this section is subject to the provi-
sions that each judge may direct and
control the business in his own dis-

trict, and shall see that it it properly-performed.- "

We think under the minute order
and circumstances related, the power
inherent in Judge Curler to extend
the time of filing the notice and state-
ment became conferred upon Judge
Murphy during the former's absence,
and that Judge Murphy became the
Judge in charge, endowed with the au-

thority to grant tne extension without
the presentation of the affidavit show
ing the absence or inability of Judge
Curler, as the rule requires before the
order can be made by a Judge not
having the business in charge.

Judge Curer's absence was presum-
ed to continue until his return was
shown and consequently Judge Mur-

phy's authority based upon that ab-

sence would likewise continue. It is
said that under the first statute men-

tioned, the language that "the court
or judge before whom the case was
tried" may extend the time invali
dates the order, beeus" Jndsre Mur
phy was not the judge before whom
it was tried, and that he was not. the
court after he returned to Carson City
where he made the order. In a nar
row technical sene this may be true
if we do not look beyond the strict
letter of the statute. But not so i.'
we consider the intent and purposs ot
th enactir.aat, and construe it ia the

Congress is apropriating millions
for storage and distribution and our
Legislature have recognized the ad- - Tetal
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